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the extinguishment by the sovereign of
aboriginal title to this land.

(D) NEED FOR ECONOMIC DEVELOPMENT
DOES NOT ALTER THE COURT’S ANALYSIS

Finally, the Shinnecock presented
evidence of the poverty that exists on the
Shinnecock Reservation and argued that the
development of a casino at Westwoods will
provide the Nation with much-needed
economic development to support its self-
governing community. Although the Court
recognizes the difficult economic
circumstances facing many families living on
the Shinnecock Reservation, these economic
hardships do not give any authority to this
Court to rewrite history and ignore the
overwhelming evidence demonstrating that
aboriginal title of the Westwoods parcel has
been extinguished. The Supreme Court has
repeatedly cautioned that the justness,
wisdom, or equity of a sovereign’s
extinguishment of aboriginal title is not open
to re-examination by the court. See, eg.,
Santa Fe, 314 U.S. at 347 (“[W]hether
[extinguishment] be done by treaty, by the
sword, by purchase, by the exercise of
complete dominion adverse to the right of
occupancy, or otherwise, its justness is not
open to inquiry in the courts.”); Beecher v.
Wetherby, 95 U.S. 517, 525 (1877) (noting
that “the propriety or justice of [the sovereign])
towards the Indians with respect to their lands
is a question of governmental policy, and is
not a matter open to discussion . . . .”); see
also Oneida, 691 F.2d at 1096 (“[A]ssuming
arguendo that New York was entitled without
federal consent to purchase the Oneidas’ land,
Judicial inquiry into the ‘manner, method and
time’ of its extinguishment of Indian title
would be barred.”) (quoting Santa Fe, 314
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U.S. at 347); Delaware Nation, 446 F.3d at
416 (*““[T]he manner, method, and time of the
sovereign’s extinguishment of aboriginal title
raise political, not justiciable, issues.””)
(quoting Santa Fe, 314 U.S. at 347); Gemmill,
535 F.2d at 1147 (*[W]hen the Government
clearly intends to extinguish Indian title the
courts will not inquire into the means or
propriety of the action.”).

Thus, although the law requires the plain
and unambiguous extinguishment of
aboriginal title, Santa Fe, 314 U.S. at 354,
once that standard is met, the Court cannot
disregard the clear intent of the sovereign. As
one court explained when faced with similar
concerns raised by a Tribe in connection with
a land issue,

The above principles require
the court to take a sympathetic
view toward the position of
the Red Lake Band [of
Indians], but those principles
do not permit us to ignore the
clear wording of a treaty,
agreement, or enactment, or to
disregard the intent of
Congress. The Supreme Court
has cautioned that the courts
cannot remake history or
expand treaties and legislation
beyond their clear terms to
remedy a perceived injustice
suffered by the Indians.

Minnesota, 466 F. Supp. at 1385. In the
instant case, the various New York Provincial
Governors, while acting under the authority of
the British Crown, repeatedly approved of,
and confirmed, the fact that the Shinnecock
had ceded, relinquished, and conveyed their
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interest in lands west of Canoe Place,
including Westwoods, to Southampton, and
the historical record since that time is
completely consistent with that unequivocal
act of the sovereign. Thus, aboriginal title has
been unambiguously extinguished. Since the
extinguishment standard has been met, any
injustices that the Shinnecock Nation believes
occurred prior to that time, or since that time,
with respect to that land or the Shinnecock
Nation are beyond the purview of the Court’s
determination of the legal issue that has been
decided in this case.

C. ANALYSIS UNDER SHERRILL OF
DEFENDANTS’ CLAIM OF SOVEREIGNTY
OVER WESTWOODS

Plaintiffs also argue that, regardless of
whether the Nation has unextinguished
aboriginal title to Westwoods, defendants are
barred from asserting sovereignty at
Westwoods by the equitable doctrines of
laches, acquiescence, and impossibility under
the Supreme Court standard articulated in
Sherrill. Defendants argue that Sherrill is
inapplicable to the factual situation here
because, among other things, the Nation is not
re-acquiring possession of land as was the
circumstance in Sherrill. As set forth below,
having carefully considered the trial evidence
in the context of the Sherrill decision and
Second Circuit authority interpreting Sherrill,
the Court finds that equitable doctrines do
provide an independent basis for plaintiffs’
success on the merits of this case even
assuming arguendo that the Nation’s
aboriginal title to Westwoods was not
extinguished.
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(1) LEGAL FRAMEWORK FOR ANALYZING
DiSRUPTIVE LAND CLAIM ISSUE

The 2005 decision of the United States
Supreme Court in Sherrill set forth the legal
framework under which a court must examine
equitable doctrines in the context of an
attempt by an Indian tribe to re-assert
sovereignty over a parcel of land. In
particular, Sherrill involved a refusal by the
Oneida Indian Nation (the “OIN”) to pay
taxes on ten small parcels of land that it had
recently purchased, which had been part of its
former Indian reservation. Specifically, the
OIN argued that “because the Court in Oneida
II recognized the Oneidas’ aboriginal title to
their ancient reservation land and because the
Tribe has now acquired the specific parcels
involved in this suit in the open market, it had
unified fee and aboriginal title and may now
assert sovereign dominion over the parcels.”
City of Sherrill v. Oneida Indian Nation, 544
U.S. 197, 213 (2005). The Supreme Court,
however, rejected that argument and held that
equitable principles barred the OIN from
unilaterally reviving its ancient claim of
sovereignty over the land:

Our 1985 decision [in Oneida
Il recognized that the Oneidas
could maintain a federal
common-law claim for
damages for ancient
wrongdoing in which both
national and state governments
were complicit. Today, we
decline to project redress for
the Tribe into the present and
future, thereby disrupting the
governance of central New
York’s counties and towns.
Generations have passed
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during which non-Indians
have owned and developed the
area that once composed the
Tribe’s historic reservation.
And at least since the middle
years of the 19" century, most
of the Oneidas have resided
elsewhere. Given the
longstanding, distinctly non-
Indian character of the area
and its inhabitants, the
regulatory authority constantly
exercised by New York State
and its counties and towns,
and the Oneidas’ long delay in
seeking judicial relief against
parties other than the United
States, we hold that the Tribe
cannot unilaterally revive its
ancient sovereignty, in whole
or in part, over the parcels at
issue. The Oneidas long ago
relinquished the reins of
government and cannot regain
them through open-market
purchases from current
titleholders.

Id. at 202-03. Specifically, the Court noted
that the “unilateral reestablishment of present
and future Indian sovereign control, even over
land purchased at the market price, would
have disruptive practical consequences”
because “[a] checkerboard of alternating state
and tribal jurisdiction in New York State —
created unilaterally at OIN’s behest — would
seriously burde[n] the administration of state
and local governments and would adversely
affect landowners neighboring the tribal
patches.” Id. at 219-20 (citation and quotation
marks omitted). The Court further explained
that “the distance from 1805 to the present
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day, the Oneidas’ long delay in seeking
equitable relief against New York or its local
units, and developments in the city of Sherrill
spanning several generations, evoke the
doctrines of laches, acquiescence, and
impossibility, and render inequitable the
piecemeal shift in governance this suit seeks
unilaterally to initiate.” /d at 221, Thus,
although OIN could seek damages for any
wrongful ancient dispossession with respect to
this sovereign land, the Court ruled that the
Tribe was precluded by equitable principles
from seeking to reestablish sovereignty over
the land. /d.

In the instant case, assuming aboriginal
title has not been extinguished, defendants
argue that Sherrill is inapplicable because,
unlike the OIN, which had not been in
possession of the land at issue for over a
century, the Nation has always been in
possession of Westwoods and has not been
subject to taxation or government regulation
on that land at any point. However, in
Cayuga, the Second Circuit recognized that
Sherrill “has dramatically altered the legal
landscape” and had to be considered in
deciding the land claim at issue in that case.
413 F.3d at 273. In particular, citing the
broad language in Sherrill, the Second Circuit
emphasized that Sherrill’s holding could not
be limited to the narrow factual circumstances
in Sherrill, but rather should be applied to
disruptive Indian land claims more generally:

We understand Sherritl to hold
that equitable doctrines, such
as laches, acquiescence, and
impossibility, c¢an, in
appropriate circumstances, be
applied to Indian land claims,
even when such a claim is
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legally viable and within the
statute of limitations,

The [Sherrill] Court’s
characterization of the
Oneidas’ attempt to regain
sovereignty over their land
indicate that what concerned
the Court was the disruptive
nature of the claim itself. . . .
Although we recognize that
the Supreme Court did not
identify a formal standard for
assessing when these equitable
defenses apply, the broadness
of the Supreme Court’s
statements indicates to us that
Sherrill’s holding is not
narrowly limited to claims
identical to that brought by the
Oneidas, seeking a revival of
sovereignty, but rather, that
these equitable defenses apply
to disruptive Indian land
claims more generally.

Id. at 273-74 (citations and quotations
omitted).

Therefore, given the broad language in
Sherrill and the Second Circuit’s conclusion
that Sherrill should be applied more generally
to disruptive land claims, the Court finds that
it is appropriate to utilize the Sherrill
framework to analyze the Nation’s proposed
use of the Westwoods land, which has been
dormant for hundreds of years from a
development standpoint, to build a casino in
violation of New York and local laws. Nor
does it matter that the Nation is the defendant
is this case, rather than the plaintiff. There is
no question that this lawsuit is centered
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around the Nation’s position that it is not
subject to any New York or local laws or
regulation of any kind in connection with its
proposed development of a casino at
Westwoods. Thus, although the suit was
initiated by the State and Town, the Court
must resolve the Nation’s land claim in the
context of this suit and, in doing so, must
consider whether the development of
Westwoods is so disruptive that equitable
principles should prevent the defendants from
initiating such development free of
governmental laws and regulations. In fact,
the Supreme Court also reached such a
conclusion in Sherrill in rejecting a
suggestion by the dissent that a claim of tribal
immunity could be raised defensively in a tax
proceeding consistent with the majority
opinion. See Sherrill, 544 U.S. at 214 n.7
(citations omitted) (“The dissent suggests that,
compatibly with today’s decision, the Tribe
may assert tax immunity defensively in the
eviction proceeding initiated by Sherrill. . . .
We disagree. The equitable cast of the relief
sought remains the same whether asserted
affirmatively or defensively.”).

Accordingly, the Court will apply the
Sherrill framework to the particular facts of
this case to determine whether such equitable
relief is warranted. Moreover, as with the
extinguishment issue, the Court has placed the
burden of proof on plaintiffs under a
preponderance of the evidence standard, since
they are the parties invoking the equitable
principles to prevent the assertion of
sovereignty. See, e.g., Gidatex, S.r.L. v.
Campaniello, Imports, Ltd., 82 F. Supp. 2d
126, 130-136 (S.D.N.Y. 1999) (holding that
party invoking equitable principles of unclean
hands, laches, and acquiescence has burden of
proof); see also United States v. 0.28 Acres of
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Land, 347 F. Supp.2d 273, 279 (W.D. Va,
2004) (holding that party claiming laches
bears the burden of proof).

B. NATION’S MOTION TO PRECLUDE
EVIDENCE REGARDING POTENTIAL USES OF
WESTWOODS

During the trial, defendants sought to
preclude any consideration by the Court of
evidence regarding potential uses of
Westwoods or the purported impact of those
potential uses because such evidence is
irrelevant and speculative. Instead,
defendants argued that the Court should base
its analysis only on evidence relating to the
impact caused by the current proposed use of
the property by the Nation as reflected in its
development agreement —namely, a 61,000 sf.
facility to be constructed on about 15 acres at
Westwoods, capable of holding between 900-
1,000 gaming machines and 60 table games.
(D237, at 13, 15-16.) For the reasons set forth
below, the Court disagrees and will consider,
in conjunction with the entire record, both the
impact of the current intended use by the
Nation of the property, as well as the potential
disruption that could be caused generally by
the Nation’s unfettered ability to develop the
property without regard to the laws and
regulations of New York and the Town.

As a threshold matter, the Court notes that
this lawsuit is not limited to a desire to enjoin
construction of a casino of a particular size or
nature; rather, plaintiffs seek to enjoin all
construction as it relates to gaming activity at
Westwoods. Moreover, in this lawsuit, the
Nation has consistently taken the position that
they have the absolute right to expand the
gaming at Westwoods beyond the terms of
any current contract with developers in any
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manner at any time free of New York and
local laws. Thus, the dispute here relates not
Jjust to a particular proposed facility, but rather
involves a more general position by the
Nation that they can use the land for any
purpose whatsoever.

In any event, both the Supreme Court in
Sherrill and the Second Circuit in Cayuga
analyzed the issue of the disruptive impact of
the underlying land claims based upon
potential future disruptiveness that would
result from a decision in favor of the tribe. As
noted supra, the Sherrill Court noted that “the
unilateral reestablishment of present and
future Indian sovereign control, even over
land purchased at the market price, would
have disruptive practical consequences.” 544
U.S. at 219 (emphasis added). In fact, the
Sherrill Court specifically referenced the
potential harmful consequences that could
result in the future if the Oneidas’ claim of
sovereignty over the land was recognized —
namely, the potential of future litigation to
free the land of local zoning and other
regulatory controls. See id. at 220 (“If OIN
may unilaterally reassert sovereign control
and remove these parcels from the local tax
rolls, little would prevent the Tribe from
initiating a new generation of litigation to free
the parcels from local zoning or other
regulatory controls that protect all landowners
in the area.”). In addition, the Sherrill Court
cited in a footnote, as an example of potential
future disruptive consequences, the Cayugas’
attempt to assert tribal sovereignty over newly
acquired property in order to conduct gaming
in violation of local regulatory controls. See
id. at 220 n.13. Moreover, the Sherrill Court
also stated that attempts to regain sovereignty
over newly acquired parcels should be
addressed through the land-in-trust provisions
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established by Congress and the Department
of Interior. Id. at 220. That process includes
consideration by the Secretary of the Interior
of potential future conflicts of land which may
arise. Id. at 221 (“Before approving an
acquisition, the Secretary must consider,
among other things, . . .‘the impact of the
State and its political subdivisions resulting
from the removal of the land from the tax
rolls’; and ‘fjJurisdictional problems and
potential conflicts of land use which may
arise.” 25 C.F.R. § 151.10 (2004).™).

Similarly, in Cayuga, the Second Circuit
also considered the potential future impact of
the Cayuga’s possessory land claim, which
sounded in ejectment. Specifically, in
rejecting the contention that the request for
ejectment should not be precluded under the
equitable defense of laches because ejectment
is characterized as an action at law rather than
an action in equity, the Second Circuit stated
that “[w]hether characterized as an action at
law or in equity, any remedy flowing from
this possessory land claim, which would call
into question title to over 60,000 acres of land
in upstate New York, can only be understood
as a remedy that would similarly ‘project
redress into the present and future.”” Cayuga,
413 F.3d at 275 (quoting Sherrill, 544 U.S. at
221 n.14) (footnote omitted). The Court
further explained that “the import of Sherrill
is that ‘disruptive,” forward-looking claims, a
category exemplified by possessory land
claims, are subject to equitable defenses,
including laches.”® Id. at 277.

% In fact, Judge Hall also acknowledged in his
dissent in Cayuga that Sherrill applied equitable
considerations to land possession claims that
involved forward-looking, disruptive remedies.
See id. at 90 (stating that Sherrill “supports the
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Thus, the Court believes that, in
considering the disruptive impact under
Sherrill, it should consider not only the
current stated use of the land, but also other
future disruptive consequences that could
flow from a broad ruling by this Court (as
urged by defendants) that the Nation is free to
develop the Westwoods land in any way it
sees fit free of any New York or local laws or
regulations. However, the Court emphasizes
that this conclusion is not critical to the
Court’s Sherrill analysis under the facts of the
instant case because, as discussed infra, the
Court concludes that even the Nation’s current
intended use of Westwoods is sufficiently
disruptive that it should be barred under the
equitable principles articulated in Sherrill.

(3) ANALYSIS

In applying Sherrill to the facts of this
case, this Court has considered a number of
factors including the degree of control and
governmental authority asserted by the Nation
and the Town at Westwoods over the past
several centuries, the amount of historical
delay in the Nation’s assertion of sovereignty
over Westwoods, and the degree of disruptive
impact over neighboring landowners and the
community if the Nation were now able to
assert sovereignty over this land and build a
gaming facility free from governmental laws
and regulations. As discussed below, the
Court concludes that when these factors are
considered in the context of this case —

proposition that the nature of forward-looking,
disruptive remedies generally will serve as
equitable considerations that can bar such
equitable remedies as re-possession, even against
the United States™).
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namely, the Nation’s hundreds of years of
delay in claiming sovereignty over this land,
the Nation’s lack of use of this land for
centuries for anything other than cutting
timber and periodic recreational events, and
the substantial disruption that a casino facility
would have on the administration of
governmental affairs in the Town and on the
health, safety, and long-settled expectations of
the community — the assertion of sovereignty
is barred under the equitable doctrines of
laches, acquiescence, and impossibility, even
assuming arguendo that the Nation holds
unextinguished aboriginal title to the land.

(A) HISTORIC LACK OF GOVERNMENTAL
AUTHORITY OR CONTINUOUS PRESENCE BY
THE NATION AT WESTWOODS

The Nation has not maintained a
continuous presence at Westwoods or
exercised any governmental authority over
that land. The evidence at trial demonstrated
that the Nation has used Westwoods for its
timber resources, pursuant 10 a lease sought
by the Nation and granted by the Town in the
early 19" century. This arrangement followed
the depletion of timber resources in the lands
east of Canoe Place, known as the 1703 Lease
Lands. In fact, the only usage of Westwoods
attested to by the Nation at trial was for
cutting wood, Sunday school, and Fourth of
July picnics. This lack of use or exercise of
governmental authority over Westwoods was
further confirmed by other evidence at trial,
including but not limited to, the following: (1)
there are no Shinnecock records or other
records suggesting or indicating exclusive or
continuous Shinnecock habitation of
Westwoods; (2) there is no documented or
recollected allotment of any lands within
Westwoods to any Shinnecock tribal member;
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(3) there are no written tribal laws, rules, or
regulations for use of Westwoods by Tribe
members; (4) no permanent structure exists on
any part of Westwoods and the property has
never been fenced in by the Nation; (5) other
than the 1808 minutes reflecting the
Shinnecock request to lease 120 acres of land
including Westwoods, the Town’s Indian
records contain no historical references to
Westwoods; (6) a 2003 archaeological study
of the 15-acre site within Westwoods, that
relates to the proposed casino, found
“minimal human activity in the past” (T135,
at ii; Tr. 964-66); (7} a December 2003 report
of a 3-acre site in the vicinity of Westwoods
found “[n]o historic features or artifacts”
(T202, at 14); and (8) when a non-Shinnecock
owner of land adjacent to Westwoods
encroached upon Westwoods land, the Nation
took no action to have the encroachment
removed. In short, the Nation is seeking to
assert sovereignty in connection with a parcel
of land over which the Nation has never
claimed sovereignty prior to this litigation and
which has remained essentially dormant for
hundreds of years, other than use for timber
and periodic social gatherings.

(8) TowN’s EXERCISE OF GOVERNMENTAL
AUTHORITY OVER WESTWOODS

In contrast to this lack of usage or exercise
of governmental authority over Westwoods
for centuries, the Nation has allowed the
Town to exercise significant governmental
authority over the land without any objection
from the Nation. As a threshold matter, the
defendants have emphasized, and the Court
recognizes, that the Town has never sought to
impose property taxes on the land. There is
no record documenting the reason for such
inaction, but defendants argue that it is
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indicative of an implicit recognition of
sovereignty by the Town. However, the Court
rejects that conclusion in light of the entire
trial record. Although imposition of taxes is
a strong indicator of governmental authority,
itis certainly not the exclusive indicator under
the law, or the dispositive indicator under the
facts of this case. More specifically, despite
the Town’s failure to impose property taxes
on Westwoods, the Town has over the years
engaged in activity in connection with the
land that is clearly indicative of the exercise
of governmental authority, including but not
limited to the following: (1) the 1738 Canoe
Place Division, which subdivided a 3000-
4000 acre area west of Canoe Place and north
of Montauk Highway, including Westwoods,
into 39 numbered lots; (2) the Canoe Place
Division Lot Drawing, during which, even
though no interests were allotted to
Shinnecock members, there was no objection
or challenge to the establishment of the Canoe
Place Division or the allotment process; (3)
Town records indicate that the Town
regulated the harvesting of timber throughout
the Town in the 18" century, including in
areas west of Canoe Place; and (4) in the
1920s, the Town widened and improved
Newtown Road, including the portion of the
road that runs through Westwoods, without
any objection from the Nation. Moreover,
since the Town’s first zoning ordinance was
adopted in 1957, Westwoods has been
classified as residentially-zoned property by
the Town and remains zoned as residential (R-
60) today. Moreover, when the Nation
requested that this designation be removed in
1985, the Town refused and the Nation did
not further challenge that decision. Thus,
even in the absence of the imposition of
property taxes, the Town has exercised
substantial government authority over
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Westwoods for several centuries without
objection from the Nation and this fact is
significant in considering the equitable factors
under Sherrill.

(C) DISRUPTIVE IMPACT OF NATION’S
EXERCISE OF SOVEREIGNTY

In connection with the summary judgment
motions and the preliminary injunction
motion, Judge Platt identified some of the
anticipated disruptive effects that could be
caused by the casino project. See Shinnecock
Indian Nation, 400 F. Supp. 2d at 496 n.6
(“[A] remedy may also be disruptive in cases
similar to the one at bar, where dispossession
is not at issue and only neighboring
landowners will be affected by the Indians’
claims.”) (citing Sherrill, 544 U.S. at 219-20);
Shinnecock Indian Nation, 280 F. Supp. 2d at
9-10 (*“[TThe construction of a casino like the
one proposed by Defendants would cause
incredible traffic congestion in the
surrounding community. . . . [I]t is also likely
to drastically heighten air pollution along
Routes 25 and 27.”); see also id (“If
Defendants fail to abide by State and Town
environmental regulations, the likely harm to
the pristine community of Southampton could
be devastating.”).

The concerns raised by Judge Platt in the
pre-trial contextregarding potential disruptive
effects of this assertion of sovereignty by the
Nation at Westwoods were borne out at trial,
As described below, the evidence at trial
demonstrated that the construction and
operating of a gaming complex at Westwoods
would undoubtedly cause a substantial
disruption of the administration of state and
local governments, as well as severely harm
the settled expectations of landowners
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neighboring the Westwoods property and
Town residents more generally. Moreover,
the health and environmental problems would
be further magnified in the instant situation
because the assertion of sovereignty of the
property would allow the Nation to develop a
casino project free of New York and local
laws and regulations.

First, a casino at Westwoods would
require a significant expenditure of additional
state and local funds to provide essential
services to the facility, including such items as
police, fire, ambulance, and providers of other
municipal services such as the water district.
Although taxation is generally used to at least
partially offset these additional costs, no such
offset could occur if the Nation were able to
assert its sovereignty over the Westwoods
land in a manner that made it immune from
such taxes and fees.

Second, there is no question that a casino
at Westwoods would have substantial
disruptive impact on the area’s already
saturated transportation infrastructure. The
evidence at trial clearly demonstrated that the
traffic in and around the area of Southampton
during the summer months is extremely high,
resulting in substantial delays to motorists.
Based upon the expert testimony and other
evidence the Court heard at trial, the Court
finds that the impact of adding thousands and
thousands of additional motorists, destined for
a Westwoods casino, into this severely-
burdened transportation network would be
devastating. Plaintiffs’ traffic expert
concluded: “In our expert opinion, with
respect to traffic, the Westwoods project
would impose a significant burden on an
already overtaxed system. . . . [A] project the
size of the Westwoods project, even if it is

Document 372-3

109

Filed 10/30/2007 Page 9 of 29

located west of the canal, would create
significantly detrimental traffic and safety
impacts to local communities.” (S77, at IL.)
The Court finds that conclusion fully
supported by the trial record. The disruption
is not limited to the substantially-increased
traffic delays and congestion that would
inevitably result in the area as a result of the
additional usage, but also safety issues that
would flow from such a scenario. For
example, plaintiffs’ expert testimony credibly
established that the use of local roads to
access Westwoods, especially when
considering the unreasonable delays on the
major highways and roads that would ensue,
would create enormous safety issues for
motorists and residents. That evidence
included the following: (1) local roadways
“would not be able to handle the additional
traffic activity” (S77, at 66, V (“The local
streets would be unable to accommodate the
newly added traffic under these conditions.”));
(2) buses going to the casino would have to
travel over small, winding residential roads —
without shoulders, curbs, sidewalks, or street
lights — that are “not appropriate for
commercial buses to be on” (Tr. 1466-67),
and (3) “extraordinary delays” resulting from
the unsignalized intersections being unable to
handle the increase in traffic would
“encourage unsafe choices by motorists”
thereby “increasing the potential for
accidents.” (877, at 40.) Even the Nation’s
expert regarding traffic impact acknowledged
that there would be substantial increases in
traffic in and around Westwoods from the
operation of a casino. However, he concluded
that the “unreasonable™ traffic impacts could
be alleviated through a series of modifications
to various roadways and if direct access
ramps from Sunrise Highway to Westwoods
were built. (Tr. 3935-41.) In other words,
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eventhe Nation’s traffic expert concluded that
a casino would cause unreasonable disruption
in the area of Westwoods in the absence of
direct access ramps from Sunrise Highway to
the casino. Yet, it was far from clear from the
evidence who would build these ramps,
whether they were legally permissible under
current regulations, and who would bear the
costs of such construction.®* Moreover, even
if the ramps could be built, it is entirely
unclear how the construction of ramps where
Squiretown Road or Newtown Road pass
under Sunrise Highway would alleviate these
traffic problems; instead, the traffic wouldjust
be funneled into these small roads and create
additional traffic issues there. Therefore, the
evidence at trial demonstrated that a
Westwoods casino would substantially disrupt
the use of roadways in and around the
Southampton area as a result of the increased
traffic on an already severely-burdened traffic
network.

Finally, the Court concludes that there are
a series of disruptive health and environment
impacts that would flow from the construction
and operation of a casino at Westwoods. The
Court credits the testimony and evidence

% For example, plaintiffs introduced evidence
suggesting that there is substantial doubt as to
whether such ramps would be consistent with the
current criteria for such ramps under New York
Department of Transportation rules. Specifically,
the NYS DOT will not grant a permit to any
person seeking to build an access ramp from a
limited access highway, such as Route 27, to
private property, such as Westwoods, unless the
ramp connects to publicly-owned roadway before
the private property. (8245, D361, at 75-76.)
Because the ramps envisioned here would go
directly into Westwoods and not connect to any
public road, it would be problematic.

Document 372-3

110

Filed 10/30/2007 Page 10 of 29

offered by the plaintiff that there would be
numerous short-term and long-term effects to
the natural environment in and around
Westwoods, including: (1) the degradation of
water quality (Tr. 1847); (2) the loss or
fragmentation of “very sensitive, actually
rare” ecological subcommunities in the area
(Tr. 1848), (3) the potential erosion of the
coastal bluff area (Tr. 1851); (4) the
generation of “very detrimental” edge
habitats, which are used to “provide avenues
for the incursion of . . . non-native species into
the interior of the forest where they displace
native wildlife” (Tr. 1958); and (5) other
potential damage to “a critical ecosystem to
Long Island,” (Tr. 1955), which includes
several dozen species of birds and rare plant
species (Tr. 1955-59). In addition, plaintiffs
offered credible evidence that traffic-related
pollutants would increase and “cause a whole
series ofhealth impacts.” (Tr. 1935-36; S200,
at 4-5.) Moreover, the noise quality of the
area also would be adversely impacted (in
Build Alternative 2, the build without ramp
access scenario) and affect “all of the
residential development on Squiretown Road
and Newtown Road north of Rte 27, which
includes approximately 75 single-family
homes.” (8200, at 16.)

Defendants presented evidence and made
a number of arguments to address the massive
evidence of disruptive impact offered by the
plaintiffs. In particular, the Nation had three
principal arguments: (1)} although it is the
Nation’s position that it is not subject to New
York or local regulations of any kind in
connection with development at Westwoods,
its current Development Agreement
specifically requires that the initial 61,000 sf.
facility and any future expansion be
constructed in accordance with state



